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MVEMORANDUM OPI NI ON

DI NAN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7443A(b)(3) and Rul es 180, 181, and

182.1

1 Unl ess otherwi se indicated, all section references are
to the Internal Revenue Code in effect for the taxable years in
(conti nued. ..)
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Respondent determ ned deficiencies in petitioners' Federal
incone taxes for 1993 and 1994 in the anpbunts of $4,972 and
$5, 465, respectively, and accuracy-rel ated penalties pursuant to
section 6662(a) in the anbunts of $873 and $1, 093, respectively.

The issues for decision are: (1) Wether petitioners are
entitled to trade or busi ness expense deductions for 1993 and
1994 in excess of the anmounts all owed and conceded by respondent;
(2) whether petitioners are entitled to a nedical expense
deduction for 1993 in excess of the anpbunts allowed and conceded
by respondent; and (3) whether petitioners are liable for the
section 6662(a) accuracy-related penalties for 1993 and 1994.

Sonme of the facts have been stipulated and are so found.
The stipulations of fact and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
Bowi e, Maryland, on the date the petition was filed in this case.
Al references to petitioner in the singular are to Tae M Kim

Petitioner is licensed to practice professional engineering
by the State of Maryl and, Departnment of Licensing and Regul ati on,
Board for Professional Engineers. During 1993 and 1994,
petitioner operated an engi neering business under the business
name of Advance Design Engi neering (ADE). He kept an office in

petitioners' condom niumunit for which respondent has all owed

Y(...continued)
issue. Al Rule references are to the Tax Court Rul es of
Practi ce and Procedure.
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certain deductions. Petitioner wife was enpl oyed by the Federal
Nat i onal Mrtgage Association as an anal yst during 1993 and 1994.
The first issue for decision is whether petitioners are
entitled to trade or busi ness expense deductions for 1993 and
1994 in excess of the anounts all owed and conceded by respondent.
On a Schedule C attached to petitioners' 1993 return,
petitioner reported gross incone in the anount of $900 and
cl ai med expenses in the total amount of $21,642.46 with respect
to ADE. In the statutory notice of deficiency, respondent
di sal | oned any deductions for the clainmed expenses. After

concessi ons by respondent, the follow ng anmounts remain in issue:

Expense Cl ai ned Concessi ons | n | ssue
Adverti sing $420. 00 -0 - $420. 00
Car & truck 9, 504. 00 - 0 - 9, 504. 00
Depreci ati on - 0 - 521. 85 - 0 -
| nsur ance 829. 40 - 0 - 829. 40
| nt er est - 0 - 528. 09 - 0 -
Legal services 295. 00 - 0 - 295. 00
O fice expense 1,487. 22 100. 01 1,387.21
Rent or | ease of

busi ness property 936. 00 383. 13 552. 87
Repai rs 3, 200. 00 - 0 - 3, 200. 00
Suppl i es 490. 84 32.15 458. 69
Taxes & |icenses 280. 00 976. 89 - 0 -
Tr avel 1, 560. 00 - 0 - 1, 560. 00
Meal s & entertai nnent 960. 00 - 0 - 960. 00
Uilities 1, 680. 00 351. 67 1, 328. 33

In addition to the amounts clained on the 1993 Schedul e C,
petitioners clained Schedul e A enpl oyee busi ness expenses for

1993 in the total ampunt of $3,324, listed as foll ows:
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Vehi cl e expenses $2, 408
Parking fees & tolls 382
Lodgi ng 120
O her busi ness expenses 70
Meal s & entertai nment 344

In the statutory notice of deficiency, respondent disallowed

any deduction for these expenses. Petitioners allege that these

expenses were paid for petitioner wife's activities on behal f of

ADE during 1993.

On a Schedule C attached to petitioners' 1994 return,
petitioner reported gross incone in the amunt of $4,750 and
cl ai med expenses in the total amobunt of $33,748.65 with respect
to ADE. In the statutory notice of deficiency, respondent
al | oned deductions for $5,550 of the clainmed expenses. After

concessions by the parties, the followi ng anbunts remain in

i ssue:

Expense Cl ai ned Al | owed Concessions |In |Issue
Adverti sing $208. 40 $208. 40 -0 - -0 -
Car & truck 7,420. 80 - 0 - -0 - 7,420. 80
Depr eci ati on 6, 135. 18 - 0 - 3,782.62 2,352.56
| nsur ance 854. 30 - 0 - - 0 - 854. 30
| nt er est 4,763.73 - 0 - 4,529. 46 234. 27
O fice expense 1, 265. 45 845. 47 - 0 - 419. 98
Rent or | ease of

busi ness property 2,818.46 2,814. 84 3.62 - 0 -
Repai rs & mai ntenance 1, 240. 30 - 0 - - 0 - 1, 240. 30
Suppl i es 250. 18 - 0 - - 0 - 250. 18
Taxes & |icenses 1, 690. 88 1, 680. 88 10. 00 - 0 -
Travel 4,980. 40 - 0 - - 0 - 4,980. 40
Meal s & entertai nnent 1,640.12 - 0 - - 0 - 1, 640. 12
Uilities 480. 45 - 0 - 480. 45 - 0 -

Section 162(a) allows a deduction for the ordinary and

necessary expenses paid or incurred during the taxable year in
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carrying on a trade or business. An "ordinary" expense is one
that relates to a transaction of "common or frequent occurrence

in the type of business involved", Deputy v. du Pont, 308 U.S.

488, 495 (1940), and a "necessary" expense is one that is
"appropriate and hel pful for the devel opnment of the petitioner's

busi ness”, Welch v. Helvering, 290 U. S 111, 113 (1933). \Whether

an expenditure is ordinary and necessary is a question of fact.

See Conmi ssioner v. Heininger, 320 U S. 467, 475 (1943).

We are convinced that petitioner carried on an engineering
busi ness under the business nane of ADE during the taxable years
inissue. W are left to decide whether petitioners have
substanti ated what petitioner clains to have paid for ordinary
and necessary trade or business expenses during 1993 and 1994 in
excess of the anmounts all owed and conceded by respondent.

Taxpayers nust generally keep sufficient records to
establish the anbunts of clained deductions. See sec. 6001;

Menequzzo v. Conmm ssioner, 43 T.C. 824, 831-832 (1965). To be

entitled to a deduction under section 162(a), a taxpayer is
required to substantiate his expenses through the mai ntenance of
books and records. Wth certain exceptions, in the event that a
t axpayer establishes that a deducti bl e expense has been paid but
is unable to substantiate the precise anount, we nay estimate the
anount of the deducti bl e expense, bearing heavily against the

t axpayer whose inexactitude in substantiating the anmounts of the
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expenses is of his own nmaking. See Cohan v. Conm ssioner, 39

F.2d 540, 543-544 (2d Cir. 1930). W cannot estimte deductible
expenses, however, unless the taxpayer presents evidence

sufficient to provide sone rational basis upon which estimates

may be nade. See Vanicek v. Conmi ssioner, 85 T.C. 731, 743
(1985). Furthernore, section 274(d) provides that no deduction
is allowable under section 162 for any traveling expenses,

i ncluding neals and | odgi ng while away from honme, or for any
entertai nment expenses, or with respect to any |isted property,
defined in section 280F(d)(4) to include passenger autonpbiles,
unl ess the taxpayer conplies with strict substantiation rules.
See sec. 274(d)(1), (2), (4). The taxpayer nust substantiate the
anount, tinme, place, and business purpose of these expenses by
adequate records or by sufficient evidence corroborating his own
statenent. See sec. 274(d); sec. 1.274-5T(b) and (c), Tenporary
| ncone Tax Regs., 50 Fed. Reg. 46014, 46016 (Nov. 6, 1985).
These substantiation rules of section 274(d) supersede the Cohan

doctrine. See Sanford v. Comm ssioner, 50 T.C 823, 827 (1968),

affd. per curiam412 F.2d 201 (2d Cr. 1969); sec. 1.274-5T(a),
Tenporary Income Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).
Petitioners submtted various records and docunents to

substantiate the cl ai ned busi ness expenses.? W wll separately

2 After the trial, respondent requested that his Exhibit
D in evidence be stricken fromthe record, and the Court inforned
(conti nued. ..)
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address this evidence, infra, as it relates to each of the
cl ai mred expenses.

Advertising for 1993 and 1994

We find that petitioners have established that petitioner
paid $403.67 for flyers, cards, envel opes, and stanps during 1993
to pronote ADE. Respondent allowed the cl ainmed adverti sing
expense deduction for 1994. W hold that petitioners are
entitled to deductions for advertising expenses for 1993 and 1994
in the amounts of $404 and $208, respectively.

Car & Truck for 1993 and 1994

The nature of ADE s business required petitioner to travel
frequently to the offices of real estate agents and to
contracting sites. W find that petitioners have substanti ated
28, 715 business mles for 1993 and 24,520 business mles for
1994. At the business standard m | eage rates of 28 and 29 cents
per mle, petitioners are entitled to business m | eage expenses
for 1993 and 1994 of $8, 040.20 and $7,110.80, respectively. See
Rev. Proc. 93-51, sec. 5.01, 1993-2 C. B. 593, 594; Rev. Proc. 92-
104, sec. 5.01, 1992-2 C.B. 583, 585. W also find that
petitioners have substantiated petitioner's claimed expenses for

tolls and parking for 1993 and 1994. W hold that petitioners

2(...continued)
respondent that his request was granted.
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are entitled to deductions for car and truck expenses for 1993
and 1994 in total anmpbunts of $8,650 and $7, 421, respectively.

Depreci ation for 1993 and 1994

For 1993, the parties stipulated that petitioners are
entitled to a deduction in the anbunt of $521.85 for depreciation
of their condom niumunit. For 1994, the parties stipulated that
petitioners are entitled to a deduction in the anmount of
$3,726.60 for depreciation of their condom niumunit. Respondent
conceded at trial that petitioners are entitled to an additional
depreci ati on deduction for 1994 for three chairs in the total
amount of $56.02. Petitioners submtted several depreciation
wor ksheets on which they recorded the information relevant to the
cl ai med depreciation deductions for 1994. W find these
wor ksheets reliable. Wth respect to the 5-year property, we
al | ow depreci ation deductions for the printer, conputer,
facsimle nmachine, typewiter, calculator, |aptop conputer, and
nonitor in the total anount of $1,226.05. W do not all ow
deductions for the fan or the television. Wth respect to the
7-year property, we allow depreciation deductions for the desk,
conput er desk, book cases, draw ng desk, and carpeting in the
total amount of $485.65. W do not allow deductions for the
other itenms of 7-year property listed on the worksheet, other
than for the three chairs as conceded by respondent. W also

al | ow depreci ation deductions for petitioner's library in the
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total amount of $1,315.41. W hold that petitioners are entitled
to depreciation deductions for 1993 and 1994 in the total anounts
of $522 and $6, 810, respectively.

| nsurance for 1993 and 1994

Petitioners clainmed insurance expense deductions for 1993
and 1994 for anounts paid for their autonobile insurance
policies. However, petitioners clained and we have held that
they are entitled to deductions for car and truck expenses based
on the business standard nileage rates for 1993 and 1994, which
are clainmed in lieu of operating and fixed costs such as
gasoline, oil, depreciation, maintenance and repairs, insurance,
and registration fees. See Rev. Proc. 93-51, sec. 5.03, 1993-2
C.B. 593, 594; Rev. Proc. 92-104, sec. 5.03, 1992-2 C B. 583,
585. Accordingly, we hold that petitioners are not entitled to
any insurance expense deductions for 1993 and 1994.

Interest for 1993 and 1994

The parties stipulated that petitioners are entitled to
deductions for interest paid during 1993 and 1994 on anounts
borrowed to purchase the condom niumunit. Petitioners presented
no evi dence that they paid any deducti bl e busi ness interest
during 1993 and 1994 other than the stipulated anmounts. W hold
that petitioners are entitled to interest expense deductions for

1993 and 1994 in the amounts of $528 and $4, 529, respectively.



Legal Services for 1993

The | egal services clained by petitioners for 1993 were part
of the settlenment costs of the purchase of their condom ni um
unit. These legal services constitute a capital expenditure
which is added to petitioners' cost basis in the condom ni um
unit. To the extent the condom niumunit is used for business
pur poses, a portion of these |egal services is deductible as part
of the depreciation deductions for the condom niumunit. W hold
that petitioners are not entitled to any deduction for 1993 for
| egal services.

Ofice Expense for 1993 and 1994

We find petitioners' records of their office expenses for
1993 reliable. For 1994, respondent disallowed only the portion
of the claimed office expense deduction which was clained for a
conputer monitor. This itemwas also clainmed by petitioners on
one of their depreciation worksheets. Based on the record, we
sustain petitioners' clained deduction for 1993 and respondent's
di sal | onance for 1994. W hold that petitioners are entitled to
of fi ce expense deductions for 1993 and 1994 in the anmounts of
$1, 487 and $845, respectively.

Rent or Lease of Business Property for 1993 and 1994

The parties have agreed that the anpbunts all owed and
conceded by respondent for 1993 and 1994 with respect to the

clai med rental expenses represent petitioners' condom nium
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owners' association fees, which are nore accurately descri bed and
deducted as comm ssions and fees. W therefore hold that
petitioners are not entitled to any deductions for 1993 and 1994
for the rental or |ease of business property. |In accordance with
the parties' stipulations, we hold that petitioners are entitled
to deductions for 1993 and 1994 for conm ssions and fees in the
amounts of $383 and $2, 815, respectively.

Repairs & Mui ntenance for 1993 and 1994

We find that petitioners paid for a nunber of repairs to
petitioner's home office during 1993 and 1994. After exam ning
the records of the costs of such repairs, we hold that
petitioners are entitled to deductions for 1993 and 1994 for
repairs and mai ntenance in the total anounts of $2,087 and
$1, 168, respectively.

Supplies for 1993 and 1994

For 1993 and 1994, petitioners clained deductions for
supplies in the amounts of $490.84 and $250. 18, respectively.
Respondent conceded $32.15 of the anount clained for 1993. W
find petitioners' records of the supplies purchased during 1993
and 1994 reliable. W hold that petitioners are entitled to
deductions for 1993 and 1994 for supplies in the total anounts of

$491 and $250, respectively.
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Taxes & Licenses for 1993 and 1994

For 1993, the parties stipulated that petitioners are
entitled to a deduction in the anount of $976.89 for taxes paid
on their condom niumunit. For 1994, respondent all owed
petitioners a deduction in the anbunt of $1,680.88 for taxes paid
on their condomniumunit. Petitioners did not dispute these
anounts at trial. Petitioner also produced a check which shows
that he paid $20 for his professional engineering |icense during
1994. We therefore hold that petitioners are entitled to
deductions for 1993 and 1994 for taxes and licenses in the
amounts of $977 and $1, 701, respectively.

Travel for 1993 and 1994

Petitioner traveled to Korea for business purposes during
1993 and 1994. W find that petitioners have substantiated only
the costs of petitioner's airfares to and from Korea. W find
that petitioner's testinony and supporting records with respect
to his other clained travel expenses do not neet the
substantiati on requirenments of section 274(d). W hold that
petitioners are entitled to deductions for 1993 and 1994 for
travel expenses in the anpbunts of $1,172 and $820, respectively.

Meal s and Entertainnent for 1993 and 1994

We find that petitioners have failed to substantiate the

meal s and entertai nment expenses clainmed for 1993 and 1994. W
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hol d that petitioners are not entitled to any deductions for
nmeal s and entertai nment expenses for 1993 and 1994.

Utilities for 1993 and 1994

For 1993, the parties stipulated that petitioners are
entitled to a utility expense deduction in the anbunt of $351.67
for tel ephone expenses. Based on the record, we conclude that
petitioners are entitled to a utility expense deduction for their
other utilities for 1993 in the amount of $500. For 1994, the
parties stipulated that petitioners are entitled to deductions
for tel ephone expenses in the anobunt of $225.74 and gas and
el ectric expenses in the anmnount of $254.71. W hold that
petitioners are entitled to deductions for 1993 and 1994 for
utility expenses in the total ampunts of $852 and $480,
respectively.

Enpl oyee Busi ness Expenses for 1993

Petitioners argue that petitioner wife's clainmed enpl oyee
busi ness expenses shoul d have been cl ai med as additional Schedul e
C trade or business expenses of ADE. Petitioner generally
testified that petitioner wife visited several |ocations to | ook
for potential clients and to buy materials for ADE. Petitioner
wife did not testify with respect to her activities on behal f of
ADE. Petitioners' records of these expenses show t he names of
towns and cities which petitioner wife visited but not the

busi ness purpose of the listed trips. Based on the record, we
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find that petitioners have failed to substantiate the business
pur pose of petitioner wife's clained expenses. W hold that
petitioners are not entitled to any deductions for 1993 for
petitioner wife's clainmed expenses.

The second issue for decision is whether petitioners are
entitled to a nedical expense deduction for 1993 in excess of the
anounts all owed and conceded by respondent.

On a Schedule A attached to their 1993 return, petitioners
cl ai med nedi cal expenses in the anount of $10,668.36. After
accounting for the section 213(a) limtation, petitioners clained
a nedi cal expense deduction for 1993 in the amount of $7,032.51.
In the statutory notice of deficiency, respondent determ ned that
petitioners did not establish that they paid nore than $8, 978 for
nmedi cal expenses during 1993. Respondent allowed petitioners a
nedi cal expense deduction in the amount of $3,724, after
accounting for his adjustnents to their adjusted gross incone and
the section 213(a) limtation.® At trial, respondent conceded
that petitioners are entitled to deduct an additional $20 of
nedi cal expenses. This concession | eaves $1,670.36 of the

cl ai mred nedi cal expenses in issue, which approxi mates the anount

3 Respondent's adjustments to petitioners' nedical
expense deductions for 1993 and 1994, to the extent based on his
adj ustnments to petitioners' adjusted gross incone and sec. 213
limtations for 1993 and 1994, are conputational and will be
resolved by the Court's holding on the first issue in this case.
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claimed by petitioners and disallowed by respondent for certain
acupuncture treatnents.

Section 213(a) allows as a deduction the expenses paid
during the taxable year, not conpensated for by insurance or
ot herwi se, for nedical care of the taxpayer, his spouse, or a
dependent, to the extent that such expenses exceed 7.5 percent of
adj usted gross incone. Medical care includes anounts paid for
the diagnosis, cure, mtigation, treatnment, or prevention of
di sease, or for the purpose of affecting any structure or
function of the body. See sec. 213(d)(1)(A). Medical care also
i ncl udes amounts paid for transportation primarily for and
essential to nedical care listed above. See sec. 213(d)(1)(B)

Petitioner testified that he received acupuncture treatnents
to relieve nerve pain in his neck and back while in Korea from
May 27, 1993, to July 2, 1993, Petitioner's 1993 weekly m nder,
whi ch he used while in Korea, has 12 entries for acupuncture
treatments in June 1993. Petitioner testified that he paid $120
for each of the 12 acupuncture treatnents and approxi mately $20
for transportation to and from such treatnents.

We find petitioner's testinony with respect to his
acupuncture treatnments credible. W hold that petitioners are
entitled to a deduction for 1993 for the nedi cal expenses clained
on their 1993 return to the extent that such expenses exceed the

section 213(a) limtation.
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The third issue for decision is whether petitioners are
liable for the section 6662(a) accuracy-related penalties for
1993 and 1994.

Section 6662(a) inposes a 20-percent penalty on the portion
of an underpaynent attributable to any one of various factors,
one of which is negligence or disregard of rules or regul ations.
See sec. 6662(b)(1). "Negligence" includes any failure to make a
reasonabl e attenpt to conply with the provisions of the internal
revenue |laws or to exercise ordinary and reasonable care in the
preparation of a tax return. See sec. 6662(c); sec.
1.6662-3(b)(1), Incone Tax Regs. It also includes any failure to
keep adequat e books and records or to substantiate itens
properly. See sec. 1.6662-3(b)(1), Incone Tax Regs. "Disregard"
i ncl udes any carel ess, reckless, or intentional disregard of
rules or regulations. See sec. 6662(c); sec. 1.6662-3(b)(2),
| nconme Tax Regs.

Section 6664(c) (1), however, provides that the section
6662(a) penalty shall not apply to any portion of an
underpaynent, if it is shown that there was reasonabl e cause for
the taxpayer's position with respect to that portion of the
under paynent and that the taxpayer acted in good faith with
respect to that portion. The determ nation of whether a taxpayer
acted with reasonable cause and in good faith is nade on a case-

by-case basis, taking into account all the pertinent facts and
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ci rcunst ances. See sec. 1.6664-4(b)(1), Incone Tax Regs. The
nost inportant factor is the extent of the taxpayer's effort to
assess his proper tax liability for the year. See id.

Based on the record, we find that petitioners have proved
that their underpaynents were due to reasonabl e cause and that
they acted in good faith. Petitioners were able to substantiate
nost of the expenses clained on their returns and disall owed by
respondent. W hold that petitioners are not liable for the
section 6662(a) accuracy-related penalties for 1993 and 1994.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




